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The Law of Torts 

 

Introduction 

English tort law concerns civil wrongs, as distinguished from criminal 

wrongs, in the law of England and Wales. Some wrongs are the concern of 

the state, and so the police can enforce the law on the wrongdoers in court 

– in a criminal case. A tort is not enforced by the police, and it is a civil 

action taken by one citizen against another, and tried in a court in front of 

a judge (only rarely, in certain cases of defamation, with a jury). Tort 

derives from middle English for "injury", from Anglo-French, from Medieval 

Latin tortum, from Latin, neuter of tortus "twisted", from past participle 

of torquēre. 

 

The Concept of Law of Torts in Common Law 

The legal system operating in England and Wales is a common law system 

of law. The essential difference between a common law system and a civil 

law system (the predominant legal system in Europe) is that in the former 

judicial decisions are binding both on lower courts and on the court that has 

made the decision. This is called a system of precedent. Although there are 

no formal divisions within English law, one can distinguish roughly between 

Public and Private law. Within private law, there is again a rough divide 

between property law and the law of obligations. The law of obligations 

consists of contract, tort and restitution. In the compensation culture 

context we are primarily concerned with the law of tort.  

 



Tort law is concerned with civil wrongs. Undoubtedly the largest (and most 

dynamic) area of law within tort is the law of negligence. In the context of 

personal injury claims, the injured person will most likely sue in negligence, 

although there are other regimes which are also relevant. Negligence is a 

relatively new tort, and it has been largely developed by the judiciary. Its 

expansion throughout the late 19th and 20th century reflects the pressures 

which the rise of industrial and urban society has brought to bear upon the 

traditional categories of legal redress for interference with protected 

interest. 

For the court to make a finding of negligence, the claimant must prove a 

number of things. Firstly it must be shown that the defendant owed the 

claimant a duty of care. The duty concept was generalised in the 

famous judgment of Donoghue v Stevenson. 

 

Donoghue v Stevenson [1932] UKHL 100 is a foundational case 

for Scots delict law and English tort law by the House of Lords. It created 

the modern concept of negligence, by setting out general principles 

whereby one person would owe another person a duty of care. 

Also known as the "Paisley snail" or "snail in the bottle" case, the facts 

involved Mrs Donoghue drinking a bottle of ginger beer in a cafe 

in Paisley, Renfrewshire. A snail was in the bottle. She fell ill, and she sued 

the ginger beer manufacturer, Mr Stevenson. The House of Lords held that 

the manufacturer owed a duty of care to her, which was breached, because 

it was reasonably foreseeable that failure to ensure the product's safety 

would lead to harm of consumers. 

Facts 

May McAllister was born on 4 July 1898 in 

the Glasgow parish of Cambuslang; she was the daughter of James and 

Mary Jane McAllister. McAllister married Henry Donoghue on 19 February 

1916 and had four children with him; however, all but one, Henry, were 

born prematurely and lived no longer than two weeks. The couple 



separated in 1928 and McAllister, now Donoghue, moved into her brother's 

flat at 49 Kent Street, Glasgow.  

On the evening of Sunday 26 August 1928, during the Glasgow Trades 

Holiday, Donoghue took a train to Paisley, Renfrewshire, located seven 

miles west of Glasgow; the journey would have taken around thirty 

minutes. In Paisley, she went to the Wellmeadow Café. At approximately 

20:50 a friend, who may have travelled with Donoghue, was with her and 

ordered a pear and ice for herself and a Scotsman ice cream float, a mix 

of ice cream and ginger beer, for Donoghue. The owner of the café, Francis 

Minghella, brought over a tumbler of ice cream and poured ginger beer on 

it from a brown and opaque bottle labelled "D. Stevenson, Glen Lane, 

Paisley". Donoghue drank some of the ice cream float. However, when 

Donoghue's friend poured the remaining ginger beer into the tumbler, 

a decomposed snail also floated out of the bottle. Donoghue claimed that 

she felt ill from this sight, complaining of abdominal pain. According to her 

later statements of facts (condescendences), she was required to consult 

a doctor on 29 August and was admitted to Glasgow Royal Infirmary for 

"emergency treatment" on 16 September. She was subsequently 

diagnosed with severe gastroenteritis and shock. 

The ginger beer had been manufactured by David Stevenson, who ran a 

company named after his identically-named father and produced both 

ginger beer and lemonade at 11 and 12 Glen Lane, Glasgow, less than a 

mile away from the Wellmeadow Café. The contact details for the ginger 

beer manufacturer were on the bottle label and recorded by Donoghue's 

friend. 

Donoghue subsequently contacted and instructed Walter Leechman, a 

local solicitor and city councillor whose firm had acted (albeit 

unsuccessfully) for the claimants in a factually similar case, Mullen v AG 

Barr & Co Ltd, less than three weeks earlier. 

Despite the ruling in Mullen, Leechman issued a writ on Donoghue's behalf 

against Stevenson on 9 April 1929. The writ claimed £500 in damages, the 

same amount a claimant in Mullen had recovered at first instance, and £50 



in costs. The total amount Donoghue attempted to recover would be 

equivalent to at least £27,000 in 2012. 

Held: 
 
Her claim was successful. This case established the modern law of 
negligence and established the neighbour test. 
 
Lord Atkin: 
"The rule that you are to love your neighbour becomes in law you must not 
injure your neighbour; and the lawyer's question " Who is my neighbour ?" 
receives a restricted reply. You must take reasonable care to avoid acts or 
omissions which you can reasonably foresee would be likely to injure your 
neighbour. Who then in law is my neighbour ? The answer seems to be 
persons who are so closely and directly affected by my act that I ought 
reasonably to have them in contemplation as being so affected when I am 
directing my mind to the acts or omissions which are called in question." 
  
 
 
 
 
The claimant must prove: 
  

  

1. the defendant owed them a duty of care; 

  
2. the defendant was in breach of that duty; 
  
  
3. the breach of duty caused damage and; 
  

4. the damage was not too remote. 

 

 



Lord Atkin's neighbour principle, that people must take reasonable care not 
to injure others who could foreseeably be affected by their action or 
inaction, was a response to a question a lawyer posed to Jesus: it is 
required that someone wanting to inherit eternal life must love their 
neighbour as themselves, but who is a person's neighbour? Jesus 
responded with the Parable of the Good Samaritan. 

"And Jesus answering said, A certain man went down from Jerusalem to 

Jericho, and fell among thieves, which stripped him of his raiment, and 

wounded him, and departed, leaving him half dead. And by chance there 

came down a certain priest that way: and when he saw him, he passed by 

on the other side. And likewise a Levite, when he was at the place, came 

and looked on him, and passed by on the other side. But a certain 

Samaritan, as he journeyed, came where he was: and when he saw him, 

he had compassion on him, and went to him, and bound up his wounds, 

pouring in oil and wine, and set him on his own beast, and brought him to 

an inn, and took care of him. And on the morrow when he departed, he 

took out two pence, and gave them to the host, and said unto him, Take 

care of him; and whatsoever thou spendest more, when I come again, I will 

repay thee." 

 

"Which now of these three, thinkest thou, was neighbour unto him that fell 

among the thieves? And he [the lawyer] said, He that shewed mercy on 

him. Then said Jesus unto him, Go, and do thou likewise." 

 

Lord Atkin used the concept of legal neighbours in an address to 

the University of Birmingham's Holdsworth Club in 9 May 1930, in which he 

commented that "the man who swears unto his neighbour and 

disappointeth him not is a person commended by the law of morality, and 

the Law enforces that by an action for breach of contract". In 28 October 

1931, just over one month before he heard Donoghue, Lord Atkin also used 

the principle in relation to defamation, perjury, fraud and negligence in a 

lecture at King's College London. 

"[A man] is not to injure his neighbour by acts of negligence; and that 

certainly covers a very large field of the law. I doubt whether the whole law 



of tort could not be comprised in the golden maxim to do unto your 

neighbour as you would that he should do unto you." 

 

 

 

 

 

Key Points to Remember ; 

English tort law concerns civil wrongs, as distinguished from criminal 

wrongs, in the law of England and Wales. Some wrongs are the concern of 

the state, and so the police can enforce the law on the wrongdoers in court 

– in a criminal case. A tort is not enforced by the police, and it is a civil 

action taken by one citizen against another, and tried in a court in front of 

a judge (only rarely, in certain cases of defamation, with a jury). Tort 

derives from middle English for "injury", from Anglo-French, from Medieval 

Latin tortum, from Latin, neuter of tortus "twisted", from past participle 

of torquēre. 

Donoghue v Stevenson [1932] UKHL 100 is a foundational case 
for Scots delict law and English tort law by the House of Lords. It created 
the modern concept of negligence, by setting out general principles 
whereby one person would owe another person a duty of care. 

 

 

The claimant must prove: 

  

  



1. the defendant owed them a duty of care; 

  

2. the defendant was in breach of that duty; 

   

3. the breach of duty caused damage and; 

  

4. the damage was not too remote. 

 

 

 

By this stage you must Understand ; 

The Concept of Law of Tort in Common Law 

 

 

Practice; 
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