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SAMPLE 

 

 

PLEASE FIND A LINK AT THE END FOR MULTIPLES CHOICE 

SCENARIO QUESTIONS PRACTISE 

This lecture includes ; 

Consideration - Privity - Certainty  - Contractual Capacity     

  

CONSIDERATION 

 

The Courts of England and Wales have defined Consideration as some 

right, profit, interest or benefit for a party or third party1, this is something 

which we deal in our daily life, you go to a shop and purchase a drink, the 1 

                                                           
1
 Currie v Misa (1875) LR 10 Exch 153 at 162, Ex Ch (affd sub nom Misa v Currie (1876) 1 App Cas 554); Fleming v Bank of New Zealand [1900] 

AC 577 at 586, PC; and see Edgeware Highway Board v Harrow District Gas Co (1874) LR 10 QB 92; Williamson v Clements (1809) 1 Taunt 523. If 
the consideration is illegal or immoral, the contract is void: see Shackell v Rosier (1836) 2 Bing NC 634; and 'Void and Illegal Contracts 



GBP you pay for the drink is consideration (1 GBP is the consideration). 

Now recall here the case of Carlill vs Carbolic Smoke Ball Company, the 

company has actually promise to pay 100 GBP (which is consideration) to 

the person who catches flu after using their product. Lets now examine the 

leading cases for Consideration to understand it ; 

The case of Currie vs Misa contains the nobly referred definition as stated 

above ; it is some right, profit, interest or benefit for a party, therefore, it 

would not be difficult for you to point out as to what would the consideration 

in a contract. The consideration will be a base of a contract where the both 

promisor and promisee is getting benefit, such benefit is called as 

consideration. Consideration must be something of value in the eyes of 

the law  Thomas v Thomas (1842), in the instant case a husband 

executed his will to give one of his house to his wife for life time. The 

executor given the one of the house on 1 GBP of rent/lease per annum, 

and later refused to complete the contract, it was held that there is 

sufficient consideration in between executor and the wife, however the 

consideration in between wife and deceased husband is of no value, but 

still there is a contract between wife and the executor. In cases were gifts 

are involved there is no consideration as to value, it is of natural love and 

affection. The Gift cases are dealt separately. 

 

 

To understand consideration, the case of Dunlop Pneumatic Tyre Co Ltd 

v Selfridge & Co Ltd [1915] UKHL 1, is also of importance, the Dunlop 

company produces tyres and decided that it should maintain a minimum 

price, It was agreed with its dealer Dew & Co to not to sale the tyres below 

agreed price and also agreed that the dealer should also restrict the other 

purchaser to sell below price. The Plaintiff/Selfridge purchased the tyres 

and sold it below the agreed price. The Dunlop sued the plaintiff, and the 

court of appeal held that the Dunlop and the Selfridge did not have any 

contract as the consideration is not present, therefore, another test for you 

http://www.bailii.org/uk/cases/UKHL/1915/1.html


to determine the contract is to see whether there is a consideration is 

present.  

Valid Consideration 

For a valid consideration you must look into the following factors ; 

Consideration must be sufficient but need not be adequate 

The courts will valid a consideration if its legal and sufficient in its own 

nature, the law does not want to match the value of consideration against 

the goods offered by the each party, if the consideration is even one pound 

court will take it as sufficient, as discussed above in case of Thomas v 

Thomas. 

In case of Chappell & Co Ltd v Nestle Co Ltd [1960], the  court held even 

the wrapper of the chocolates to be sufficient consideration ,as the 

company selling chocolates offered free famous music record to public if 

they sent three empty wrappers of their chocolate brand. Therefore, 

sufficient consideration need not to be equal or adequate value of the 

bargain, the courts have denied to accept the concept of adequate 

consideration and accepted the sufficient consideration concept.  

 

Consider the case of   Ward v Byham (1965)  , where a father promise to 

pay the mother of his child 1 GBP if she looks after the child good and also 

prove it. In the event of litigation on the promise, the father argued in the 

court that there was no consideration, but Lord Denning, held that there 

was a consideration, the offer and acceptance. The case actually the form 

of a unilateral contract, as the condition was to keep the child happy and 

look after him. You must notice, the consideration in this case is 1 GBP 

against the services of the mother, which in ordinary circumstances the 

mother is supposed to perform. As the father in this case have offered the 

remuneration for the condition of taking care of the child in good manner, 

therefore, the mother performance makes a binding contract.  



Lets examine another case of a Barrister pupil held recently in 2000 titled 

as Edmonds v Lawson QC [2000], who had been appointed in a chamber 

without any ‘pay’ ; Rebecaa Jane Edmonds won a pupilage in criminal law 

in Lawsons Chambers, she worked for 12 months and then was not paid as 

per understanding. The issue went into courts, where the Rebecca argued 

that she comes under the scope of National Wage law. The Chamber 

argued that she was not funded and was pupil/trainee. The court held that 

the going into the question of whether the Rebeca was a pupil or employee, 

its better to look whether there is a contract or not. As there was no 

consideration, therefore, no contract was held and question of service or 

wage also does not arises. The Court also held that the National Wage law 

is for people who are employed and in contract. Later on, because of the 

Rebecca case the Bar council regulated the pupil wage to approx. 10000 

GBP per annum. In this case you must have noticed the court use doctrine 

of consideration to test the existence of contract and as there was no 

consideration and Rebecca was getting education, therefore, held it to be 

an educating activity rather than a contract.  

 

 

Existing Obligations as good Consideration 

If a person has some legal obligation to perform his duty, that would call his 

existing obligation, for example a fire fighter has the existing obligation 

under law to protect the people from fire, in case if he has been offered a 

reward to do that, and afterwards if there is  non-performances in reward, 

the fire fighter cannot claim the reward in court as he has the duty to 

perform his existing obligation.  

There are some kinds to it which you can understand as follows. 

Firstly, the obligations which are under law to perform cannot be a good 

consideration, consider a leading case of Collin v Godfrey (1831), where 

the Godfrey in this case offered to pay Collin if he go to court and give 

evidence. The court served a notice (subpoena) on Collin in the same case 



to attend the court and testify. In case of non payment, the Collin filed the 

suit for payment against Godfrey. It was held that the Collin was under a 

legal duty to give evidence, therefore, his consideration was an existing 

legal duty not the consideration offered by the Godfrey.  

Results would be different if in an existing duty, someone offer value for 

extra duty and care take the example of  Ward v Byham (1965)  , where a 

father promise to pay the mother of his child 1 GBP if she look after the 

child good and also prove it. In the event of litigation on the promise, the 

father argued in the court that there was no consideration, but Lord 

Denning, held that there was a consideration, the offer and acceptance. 

The case actually the form of a unilateral contract, as the condition was to 

keep the child happy and look after him and in extra care of good, which 

some time is not a strict duty on a mother, if a mother leaves the child to a 

maid and the child is going fine that would be sufficient, in some case 

children are also sent to hostels where they get proper look after without 

there mother, but in the instant case the father ask the mother to herself 

look after with extra good care .  

Second type of obligations are in contracts with third parties, involved. 

In case of Shadwell v Shadwell (1860) , the Plaintiff married and on the 

event his uncle wrote to him ; 

  

‘’11 August, 1838. Gray’s Inn. 

My dear L, 

I am glad to hear of your intended marriage with Ellen Nicholl, and, as I 

promised to assist you at starting, I am happy to tell you that I will pay to 

you 150 yearly during my life time and until your annual income from 

your profession of a chancery barrister shall amount to 600 guineas, of 

which your own admission will be the only evidence that I shall receive 

or require. ” 



Your ever affectionate uncle, Charles Shadwell’’ 

When the uncle died, the estate representative denied the payments, the 

court held that there is a valid consideration as marriage was an interest to 

uncle, and there was a good consideration in pre-existing contract, even it 

involves the third party, thereby estate representatives are liable. 

Therefore, if the contract involves the third party from which a benefit is 

arouse to promisor than it would be a consideration. Consider another 

commercial nature case The Eurymedon (1975), it is been held that in 

event where the third party has existing obligation in a contract to perform 

duty would be good consideration and protection of Privity cannot be taken 

as cover, as the laborers have destroyed a machinery in unloading and 

have claimed Privity between the companies who were in deal.  

Thirdly existing obligation in a contract, would not be good consideration 

for new promise, it is quite unclear phenomena and must be dealt 

differently in each case separately. You must also not confused it with the 

previous obligations as here the point is of a new contract and is not of law 

or third party. In case of Stilk v Myrick (1809) captain in need of more 

worker asked the sailors to do extra job of their missing co-workers to bring 

the ship back to London, and agreed to pay extra, in event of denial the 

court held that the sailors cannot be awarded extra money as there was 

existing contract for same consideration, further this case has also been 

decided on many other matter such as public policy, the Judges did not 

want that the sailors start blackmailing due to award of additional pay after 

the instant case decision, so this case cannot be solely regarded to be 

decided on existing obligation on a contract, there were other factors as 

well. Lately, this fact have been proved in case of   Williams v Roffey 

Bros & Nicholls (Contractors) Ltd (1991), where the plaintiff was 

engaged to refurbished some part of the building works, which initially they 

agreed and due to short of funds the plaintiff asked the defendant to pay 

more, the defendant agreed/contracted again and also meet their minds 

that previous agreed amount was too low, and finally plaintiff started work 

again. In the event when plaintiff still unable to complete the work the 

defendant employed another. The Court held that the plaintiff is allowed to 



recover the agreed sum as it was in both parties interest and newly 

contracted.  

 

Take another example of case to understand the above point more clearly, 

in case of Hartley v Ponsonby (1857), where the majority of the crew 

member got missing and the Defendant promise the existing which were 

only six, out of 36 missing, to pay extra when ship is proceeded back to its 

original dock. Defendant did not paid them, and the court held that they are 

liable to recover the extra money agreed, the court was of the view that 

promising to pay extra money was a new contract which was agreed with 

all contractual formalities.  

Keep in mind the above para and come to the area where the parties are 

dealing in form of a loan or loans.  As in case of loan the facts would be 

totally different in between the parties, therefore, the courts have decided 

differently on existing obligation in a contract from above case and it is held 

by English Courts that the part-payment of debt on satisfaction of the whole 

debt is not good consideration, that means the existing obligation in a 

contract is not a good consideration for a new promise. The famous cases 

are Pinnel's Case (1602) and   Foakes v Beer (1884) , lets understand the 

facts and verdict of both cases below; 

 

In Pinnel’s case, the Cole owed Pinnel 8 GBP, which was due on 11 

November, the Cole paid Pinnel 5 GBP on 1 October on Pinnel request 

which he acted in full satisfaction of the whole amount, later the Pinnel 

sued for the rest of the amount. The Court held that part payment of debt is 

not a good consideration, but if new consideration is provided for a promise 

than it could amount to good consideration. And, in case of Foakes v Beer, 

the Foakes owed Beer 2090 GBP, which they agreed that the Foakes will 

pay 550 initial sum and 150 GBP twice a year till the satisfaction of the 

whole debt. After the complete payment of debt the Beer sue Foakes for 

interest. The Queens Bench decided in favour of the Foakes, but Court of 

Appeal and the House of Lords held that the Beer is entitled to recover her 



interests as well. Therefore, in debt cases the existing obligation in a 

contract is considered as not a consideration for new promise, as what has 

been held in both above cases. But still every case has its own merits and 

should be examined in its own light and reflection. You must read all the 

above existing obligation carefully again as it would be quite confusing  

initially.  

 

Consideration must not be past 

If a person perform a duty, service or act to supply goods without any prior 

promise, than it would in common sense that he have acted in his own 

actions and cannot claim remuneration afterwards. This concept has been 

called past consideration and it is settled law that the past consideration is 

not enforceable. The case of ReMcardle 1951 CH 699 is a famously 

quoted example, where a relative renovated/repair the house and than 

claimed for the expense of the such service and expense. The court held 

that there is no contract as when the house was repaired no one has 

directed the claimant to do so, so there was no contract and no 

consideration at all, therefore, no contract.  

Exceptions to Past Consideration 

 

You should understand the fact the concept of past consideration is applied 

where a person have acted and asked for the remuneration, that means the 

request must be made from the promisor to promisee with a consideration 

to make a binding contract,  the promisor himself cannot become a 

promisee, in easy words the request has to be in shape of desire to do 

some work or service, consider the case of Lampleigh v Brathwait [1615] 

EWHC KB J17 (24 March 1615), where the plaintiff was requested by the 

Defendant to get him pardon from the King as the Defendant was given 

death sentence on charge of felony. The plaintiff after struggle and 

travelling from London to Roiston (to meet the King) and other places did 

the said Job. The defendant later on promise to pay 100 GBP which he 



denied later on for concept of past consideration. The Honorable Court held 

that as the request was made by the Defendant and Plaintiff on his request 

did the required Job, therefore, the concept of past consideration is not 

applied. The Plaintiff did not done the job on his own action and claimed 

the money. The money is associated with the requested Job from the 

Defendant, therefore, the past consideration is not applied. The Courts 

actually have to work carefully on claimants views of gaining benefits on 

base of a settled concept. This case is the best example as person who 

comes to court for justice must do justice as well. 

In case of On v Lau Yiu Long (1979), wherein the Lord Scarman have 

stated there are exception to the past consideration ; 

 

1. As stated in case of Lampleigh, if act have been done at the promisor 

request for the consideration of past, than it would be an exception, 

as the job is done on the request of promisor of which acceptance 

constitute a valid contract. 

 

2. In Business transactions and deals, the past consideration would 

again be silent and exempted as all the parties do know that they are 

engaged in the business activity for some monetary benefit, where a 

product have been patent and has been developed with 

understanding of contributors, and later on denied payment/share to 

one of the contributor, it was held that the contributor cannot be 

denied of his share only because he has demanded something which 

he was involved, and past work is not an bar to that right is of (Re 

Casey's Patent (1892). 

3. The third exception is that the promise would be enforceable legally 

even if it has been made prior to the acts constituting consideration. 

You say to your friend you will sell your bike on market price, than 

you have to do it even price is not decided (market price).  

 



 

Promissory Estoppel  

Promissory estopple deals in cases where the exiting contract is modified 

due to change of circumstances of one party or both parties, and leads to a 

new contract, the party which promise to not to enforce its legal rights 

cannot later on enforce it (The concept what stops him legally is 

Promissory Estoppel). Any of the party than cannot apply the 

condition/terms of old contract again and can claim the rules settled in 

Pinnels case that is ‘existing  obligation in a contract is not a consideration 

for new promise’ . This concept is also development and exception to the 

said rule (recall the case of Pinnels and Foakes v beer, held in1602 and 

1884, respectively, where the court have denied the payments as parties 

were previously in a contract, as it was considered that there was no 

consideration in these cases). But in 1947, the Court develop the existing 

law in case of Central London Property Trust Ltd v High Trees House 

Ltd [1947] KB 130 (or the High Trees case), in 1937 the High Trees 

House Ltd leased flats from the Central London Property Trust in 

Clampham, London. The parties agreed the yearly rent to the tune of 2500 

GBP. Due to the condition of beginning World War II, the occupancy rates 

were very low than normal and created unforeseen situation to coupe for 

High Trees. In January 1940, to facilitate the situation  both the parties with 

free will make an agreement that there would be half rent paid, that is 1250 

GBP, but did not mentioned any time or period for which this rate would 

apply and neither mentioned any actual rent suspension clause. The High 

Trees paid reduced rent upto five years, till in 1945 the War situation began 

to normal and flats began to fill and finally all the flats filled to its full 

occupancy. The Central London Property Trust sued the High Trees for full 

payment of rent from June 1945. The Lord Dennings, held that if a party 

have assured another party in a contract, that it will not enforce its strict 

legal rights due to the change of circumstances, than the courts will prevent 

him from doing so. The Lord Denning further held that the Central London 

property Trust is allowed to recover full rent from the time when the flats 

were in full occupancy, the court further, added to the situation, that the 

CLPT would not be allowed to recover any full rent in time when the flats 



were not in full occupancy, as what was the agreement. Therefore, the 

concept of promissory estopple applied, consider if the flats were remained 

not-fully occupied even in 1945 and onwards, than the rule of promissory 

estopple would have applied and the CLPT had not been allowed to 

recover the full amount, until flats fully occupied. Therefore, the promissory 

estopple restricts a party to enforce its legal rights which it promise to 

forego/suspend/extinct previously.  

 

Limitation on Promissory Estoppel 

Promissory estopple is an equitable doctrine that means it is applied where 

common law do not provide the remedy lawfully to the person who infact 

must be remedied, you may find difference of opinion in below headings 

but you must concentrate on the facts that the courts endeavor to do 

justice, for example if a person waive to enforce his legal right and gave his 

implied or express consent than he cannot enforce his legal right in court in 

the specific agreed clause. That what promissory estopple all about and 

you must look it in the same manner to fully understand it. 

 

Existing Legal Relationship 

You must have noticed that in cases above there were an existing legal 

relationship, which had been altered by parties own consents, you must 

think that it does not created any new contract but had been modified to 

make thing go. There is a conflict of opinion here, as it is widely accepted 

that to activate promissory estopple there must be existing legal 

relationship, but Lord Denning himself have detailed in the case of 

Evenden v Guildford City FC (1975), that the promissory estopple can 

apply even where there is no legal relation between the parties, Lord 

Denning made reliance while producing the dictum on the case of Durham 

Fancy Goods v Michael Jackson (Fancy Goods) [1968] 2 QB 839, 

where a bill of exchange was issued, and by mistake the issuer name was 

written wrongly, however the issuer wrote ‘accepted’ on the bill as well. In 



the event of dishonourment the Court held that the plaintiff cannot recover 

the amount due to lack of legal requirements, but it was further elaborated 

that the concept of promissory estopple applied as the Defendant did write 

accepted on the promissory note (the bill of exchange) which can be taken 

as promise, there was no legal relationship in a form of a proper contract 

but the Courts still applied the rule of promissory estopple to provide 

equitable justice in both the above case.  

 

Promisee Reliance 

Another limitation is that the promisee must had made reliance on the 

promise and acted for it, and it also argued that it must be detrimental, that 

means the promisee have acted and put in a position of loss.  

 W J Alan & Co v El Nasr (1972)  WJ Alan & Co agreed to sell coffee to a 

Kenyan company namely El Nasr and the currency was agreed to be 

Kenyan Shillings. The letter of credit was opened and the currency to be 

paid was written as sterling’s not shillings, the sellers did not objected as 

the sterling’s was equal to shillings and first shipment was completed. Later 

on, at the time of second shipment the sterling currency devalue against 

the shillings and the sellers demanded the Kenyan shillings, but the buyers 

paid in the sterling’s, the sellers at last claimed the difference in the court. 

The court produce judgment in the favor of the El Nasr (the buyers), and 

relied on the concept that the buyers open the letter of credit in sterling in 

against the agreement and the seller acted on it and accepted the payment 

and relied on it, the Lord Denning stipulated that by accepting the letter of 

credit in sterling initially the sellers waive their legal right, and they must 

now stopped from enforcing their previous agreement legal right which they 

impliedly waived. 

 

 

 



 

 

 ‘A Shield not Sword’ 

 

Lord Denning while deciding another case of maintenance in family law 

stated the term which is now a famous terminology in the doctrine of 

promissory estopple, he stated the promissory estopple should be treated 

as Shield not Sword, which means it should protect a legal right rather 

becomes the cause of action. This phrase has been termed out in the case 

of Combe v Combe (1951), where Mr. Combe during his marriage, 

promise to his wife that he will provide her annual maintenance. 

Unfortunately the marriage did not last and after 7 year of the divorce, the 

wife Mrs. Combe sued for the recovery of the maintenance and matter was 

taken to the Court of Appeal where the Lord Denning and other learned 

Judges finds that there was no consideration in the promise and therefore, 

no contract. It was further held that in High Trees case, one of the party 

was only allowed to recover the money for which it has promise as it 

waived its legal right. But in Mrs Combe case Mr. Combe did not waived 

any of his legal right but instead promise for maintenance only, therefore, 

the promissory estopple work is to protect the promisee from the 

waivement of a legal right, and Mrs. Combe plea of promissory estopple 

was held to be not valid and had not been treated as a cause of action to 

recover the maintenance money. 

  

Must Not be Inequitable 

 

The promissory estopple is an equitable remedy, that means it provide 

remedy where law does not. Legally may be a contract is enforceable as it 

is written and signed, but promissory estopple restrict it due to law of equity 

as one of the party deprived of its prima facie right. Therefore, the 



promissory estopple will restrict itself where it is inequitable to apply the 

doctrine, understand in case of D & C Builders Ltd v Rees [1965] EWCA 

Civ 3, where Mr. Donald and Mr. Casey runs a building firm. They were 

agreed to complete a building work with Mr. Rees at 732 GBP. After the 

completion of work MR. Rees paid only 250 and 482 GBP did not paid to 

the D & C Builders. The D & C Builders company was near to bankruptcy 

and requested Mr. Rees to pay the balance amount. Mrs. Rees complaint 

about the work done as not upto standard and paid only 300 GBP, which D 

& C Builders accepted due to their position and also given complete 

account receipt. Both the partners afterwards sued for the balance of 

payments. The Court held that the D & C Builders are allowed to receive 

the money as they were being manipulated due to their position and 

promissory estopple do not apply. As part payment of debt cannot be 

accepted for the discharge of whole debt. The Rules of Equity applied in 

the instant case as the D & C Builders had given them the receipt of 

completion of account, but still court relied on equity to do justice rather 

than law, as then receipt of completion account legally binds the party to 

not to claim anything more but the rules of equity did provide justice as the 

D & C had been manipulated due to their desperate need of cash. 

 

It is Suspensory ; Lord Arden LJ 

The Doctrine of promissory estopple has been held to be suspensory, and 

it is held in case of Tool Metal Manufacturing Co Ltd v Tungsten 

Electric Co Ltd [1955] 1 WLR 761 HL, that the intending party must give 

notice of its intention of enforcing legal rights, therefore, in case of Lord 

Arden LJ states ; 

"The effect of promissory estopple is usually suspensory only, but, if the 

effect of resiling is sufficiently inequitable, a debtor may be able to show 

that the right to recover the debt is not merely postponed but extinguished: 

see the High Trees case and the Tool Metal case with respect to the 

wartime payments." 

 

http://www.bailii.org/uk/cases/UKHL/1955/5.html
http://www.bailii.org/uk/cases/UKHL/1955/5.html


 

 

Statutory Bar 

 

Recently in 2003 it is been developed by a court verdict that the promissory 

estopple will not act if there is statutory bar or legislation restricting its 

enforcement. Consider the case of Evans v Amicus Healthcare Ltd 

[2003] EWHC 2161, [2003] 4 All E.R. 903,  where an embryo was created 

using IVF (In Vitro Fertilisation), before the separation of the couple. The 

women wanted to keep going with embryo to its finalization, but man 

wanted to destroy it. The promissory estopple was claimed but it was held 

that man has not given any assurance to the woman to create an estopple, 

as the legislation on IVF allow the man to destroy the embryo with his 

consent ‘at any time’.  

 

 

 

 

 

 

 

 

 

 

 

 



 

CETRTAINITY AND INTENTION TO CREATE LEGAL RELATIONS 

 

The Legal Requirements 

A legal contract is one which is intended to be enforceable in court of law 

and parties have showed intention that they are legally binding to it. In this 

chapter you will see the practical aspects involved to make a contract 

which is admitted in eye of law. 

 

Intention to Create Legal Relation 

If an offer is made in such a way that it would becomes binding as soon it is 

accepted than it is presumed that it was intended to create legal relations, 

an example is unilateral contracts and case you can quote here is Carlill vs 

Carbolic Smoke Ball Company, which is of a commercial nature, therefore, 

commercial nature agreements are made to create legal relations. The test 

here to examine the agreements which are not written in commercial 

transactions as the written agreements created undoubted legal relations. 

 

Social and Domestic Transactions 

In agreements of a domestic nature the courts have taken different views in 

numerous circumstances, for example the promises/agreements between 

husband and wife are generally considered to not to create legal relations, 

but here you would see two different cases in which the courts have given 

different judgments ; In case of Balfour v Balfour [1919] 2 KB 571,  Mr. 

Balfour was assigned some government duties to be performed at Celyon 

(Srilanka). Mr. Balfour also took his wife with him and for holiday came 

back to London. It was diagnosed That the Mrs. Balfours was suffering 

from arthritis and it would be harmful for her to go to a Jungle climate. The 

Mrs. Balfour refused to go to the Celyon and Mr. Balfour promise to pay 30 

GBP to Mrs. Balfour until she re-join him in Celyon. The marriage did not 



last and Mr. Balfour stopped paying her the 30 GBP after the alimony and 

decree nisi. The court held that the agreement between the parties are of 

domestic nature and does not create any legal relation which can be 

enforced in a court. There are reasons for it, first of all the 30 GBP promise 

must not be confused with alimony as it was promise while Mr. Balfour was 

leaving for Celyon and Mrs. Baklfour was back in London. The reason for 

such promise apparently is to support Mrs. Balfour in her bad health 

position, being the wife. But as the marriage did not last, therefore, Mr. 

Balfour did not had any liability. Secondly the promise was of a domestic 

nature and there was no consideration and Mr. Balfour did not intended to 

make a contract for rest of the life of Mrs. Balfour, even she takes a divorce 

and marry another man. Therefore, the decision was a Justice. 

 

Written Agreements 

Consider another domestic case Merritt v Merritt [1970] EWCA Civ 6 

where, the court have taken a different view because of its different 

circumstances. Mr. Merrit decided to live with another women and agreed 

(signed) with the Mrs. Merrit that he will pay 40 GBP per month and 

transfer the house to Mrs. Merrit if she keep paying the mortgage. When 

mortgage completed the Mr. Merrit refused to transfer the house in the 

name of Mrs. Merrit. The court held that the Mr. Merrit is under obligation to 

perform his part of the promise. Now differ it from the Balfour case, in the 

Merrit case, there was signed agreement, and it involved consideration. 

Mrs. Merit paid the full mortgages in against getting the ownership of the 

house. In Balfour case there was no written agreement and no 

consideration. Therefore, intention to create legal relation would depend on 

the nature of agreement, even domestic nature contract involving serious 

monetary terms would give rise to a complete contract. 

Now apply your mind in a similar domestic case with different facts and 

circumstances, in case of  Jones v Padavatton (1969) , the mother 

promise to give her daughter a flat in London if she leaves the US job and 

complete her Bar in UK. The mother bought the flat and given the 

http://www.bailii.org/ew/cases/EWCA/Civ/1970/6.html


possession to the daughter. Due to arose of some differences the mother 

tried to take the possession back, while the daughter was still doing her 

Bar. In this case the court held that there is no contract as agreement is not 

of a commercial nature.  

Now consider the cases held recently, in case of Darke v Strout[2003] 

where the father had promised to pay maintenance for children and other 

expenses to his ex-wife, it  was held to be lawful contract as it was written 

lawfully and signed. But in case of Soulsbury v Soulsbury (2007), it was 

agreed between husband and wife on the telephone that if the wife do not 

take maintenance the husband will leave 100, 000 GBP in his will for her. 

The husband did and wife stopped taking the maintenance. The court held 

that there is a contract and the wife is liable to recover the 100, 000 GBP 

with interests as the contract was valid of a consideration.  

 

Commercial Nature Agreements 

It would be a parameter if you can see in a transactions that the parties are 

not in family relation, that means excluding the option of natural love and 

affection, beside this the contract would be intended to make legal 

relations. In commercial nature contracts the concept is to gain some 

business and eventually to earn money, therefore, you must remember that 

these contracts are made to fulfill and expected to be fulfilled by all parties, 

hence create legal relations. In famous case of Esso Petroleum Ltd v 

Commissioners of Customs and Excise(1976), the court point out the 

intention to create legal relations, in a transaction which apparently does 

not shows intention of the parties to get into contract, as Esso is petrol 

seller who announce to give World Cup Coins to anyone who purchases 4 

gallons of patrol, beside the Defendant story, the issue before the court 

was, whether there is an intention to create legal relations between the 

Esso and the purchaser as there were numerous purchaser to whom the 

Esso may had no chance to discuss its even terms of agreement. The court 

held that the Esso by giving coins to its customers have generated 

immense sales and while offering the coins on specific purchase of petrol 



the Esso is bound to do what it has committed, therefore, there was 

intention to create legal relations. If you can recall, it is similar to the 

Carbolic case and is an example of unilateral contract. The Esso had 

offered the coins in a condition (purchase of 4 gallons of petrol), thereby 

legally cannot step back if the condition is met, that is the point on which 

the honorable court has emphasized and declared it a lawful agreement 

with intention to create legal relations. 

 

Now consider another case, where the parties have written to exclude the 

legal relations and lawful jurisdiction, in case of Rose and Frank Company 

v J.R. Crompton and Brothers Ltd (1925) the Defendant and Plaintiff had 

previously done business and for further sales written a document as ; 

 

‘’This arrangement is not entered into, nor is this memorandum written, as 

a formal or legal agreement and shall not be subject to legal jurisdiction in 

the law courts ..., but it is only a definite expression and record of the 

purpose and intention of the three parties concerned to which they 

each honourably pledge themselves with the fullest confidence, 

based upon past business with each other, that it will be carried 

through by each of the three parties with mutual loyalty and friendly 

co-operation.’’ 

 

The court held that the intention to create legal relations did not excluded 

and it is a valid contract. To understand the wisdom of the court in this 

decision, you need to concentrate on the case facts and the wording of the 

above quoted para.  

 

 

 



 

CERTAINITY 

 

A contract not certain in its term would be difficult to enforce in a court of 

law, as the term which has not been agreed is not binding. Therefore, there 

must be certainty and acceptance of all the terms by each party to the 

agreement to lawfully convert it to a contract. This issue usually can be 

seen in cases where the parties have not fully agreed on one or all the 

terms, lets understand in a case, in Scammell v Ouston (1941)  the 

plaintiff agreed to trade his old van from a new van of the defendant, on the 

condition that the price would be paid in two year installment. The 

defendant when refused to obey the agreement, the plaintiff sued. The 

court held that the agreement was too vague that it cant be enforced. The 

Vagueness in this case would be the lack of exact price and terms of 

payment of installment  such as dates and amount etc. The courts would 

not be able to enforce contracts in which there are no exact terms and 

conditions, which has also been with no doubt agreed. 

 

Nicolene Ltd v Simmonds (1953) 

 

Nicolene wrote to Simmonds stating ; 

 'We enclose our detailed order and require your written confirmation of 

acceptance of the order...' 

 On 16 August Simmonds replied by letter stating 

 'I thank you for your letter and order of 10 August... As you have made the 

order direct to me, I am unable to confirm on my usual printed form which 

would have the usual force majeure and war clauses, but I assume that we 

are in agreement that the usual conditions of acceptance apply...' 



There was no usual terms in the agreement, and in the event when 

Simmond failed to deliver the goods, the Nicolene sued, The Court held 

that there is a contract, as it is implied consent of force majeure and war 

clause, and agreement to have usual condition of acceptance. 

 

The Completeness 

The contract have to be complete in every aspect, there must be all terms 

fully agreed and nothing must be left to be agreed. There could be no 

agreement to further agree a term, this has been held in case of Courtney 

& Fairbairn Ltd v Tolani Brothers(Hotels) Ltd (1975)  , where it has been 

held that if parties have not agreed fully the terms and mention to agree on 

a later date, than it would be no contract, in this case the Tolani wanted to 

develop his site and contacted Courtney who was a developer and have 

access to funds. The Courtney and Tolaini agreed that the Courtney will 

send the financer to Tolani and as agreed with financer the Tolani will send 

his quantity surveyors to agreed the terms of the contract. Tolani agreed 

with financer and sent the quantity surveyors, the said surveyors did not 

agreed with Courtney, and finally the Tolani given contract to another 

developer. As you can see there was only agreement between Tolani and 

Courtney to send the financer and surveyor to each other, no final 

agreement had been made, therefore, the agreement was not complete. In 

this case you must have noticed that the Tolani and Courtney did not acted 

to do anything for the agreement in between them, except arranging 

financer and sending surveyor, therefore, apparently there is no contract 

and what agreement they did in my opinion they both obeyed by arranging 

financer and sending surveyor. 

 

 

 

 



 

 

 

 

PRIVITY 

 

By Privity of Contract we mean that the contract creates rights and 

obligation on such persons who are actually parties to it whether in shape 

of legal person, parties or agents, no other person have rights under such 

contract and such third parties cannot enforce or be enforced under a 

particular contract. Foundational case law can be traced in the case of 

Tweddle v Atkinson (1861) ; 

 

Tweddle v Atkinson [1861] EWHC QB J57 Queen's Bench Division 
 
A couple were in process of getting married. The father of the bride entered 
an agreement with the father of the groom that both the fathers will pay the 
bride and groom  some money. The father of the bride died without having 
paid and so as the father of the son. The groom made a claim against the 
executor of the will. 
 
The Court held that  groom was not party to the agreement and the 
consideration did not move from him. Therefore he was not entitled to 
enforce the contract. 
 

In common law third party cannot enforce a contract nor they can gain 

benefit in it. The situation has been reformed by The Contracts (rights of 

third parties act) 1999 which you will read in coming paragraphs. Lets now 

read some of the important cases below which give rise to situation of 

Privity of contract ;  

 



 

Dunlop Pneumatic Tyre Co Ltd  v  Selfridge & Co Ltd [1915] UKHL 1   

The Dunlop company produces tyres and decided that it should maintain a 

minimum price, It was agreed with its dealer Dew & Co to not to sale the 

tyres below agreed price and also agreed that the dealer should also 

restrict the other purchaser to sell below price. The Selfridge purchased the 

tyres and sold it below the agreed price. The Dunlop sued the Selfridge, 

and the court of appeal held that the Dunlop and the Selfridge did not have 

any contract as the consideration is not present and also on the basis of 

Privity of contract, in the words of Lord Haldane ‘ only a person who is a 

pary to a contract can sue on it’. 

 

Scruttons Ltd v Midland Sillicones Ltd (1962) 

A shipping company higher the company of stevedores (dock workers) to 

unload the vessels, namely Scruttons. In the contract between the two 

parties there was a limitation of liability clause for £500 per box. The 

Stevedores (dock workers) damaged the goods in transit due to 

negligence. The stevedores were under contract with the shipping 

company which contained an exclusion clause. Midland (goods owners) 

were unaware of the relationship between the carriers and the stevedores. 

The Court (House of Lords) refused to allow the stevedores the benefit of 

the exemption clause entered into between the carrier and the goods 

owner. As a general rule a stranger to the contract cannot take advantage 

of its provisions even were the provisions are intended to benefit him. 

 

Beswick v Beswick (1968) 

An uncle contracted with his nephew to transfer the all legal rights of 

ownership to his nephew in coal business, in exchange of weekly payments 

to the uncle in his life and after the death of the uncle to his aunt. After the 



death of the uncle the nephew refused to pay the weekly payments to the 

aunt. This leads to the litigation. 

The Court held that the aunt is not party to the contract therefore, cannot 

enforce its rights under the contract, however she is entitled in the capacity 

of legal representative of her deceased husband. 

 

 

Third Parties Rights in Statute ; The Contracts (Rights of third Parties) 

Act 1999 

The above act refine the doctrine of Privity of Contract as it provides 

statutory protection  for the rights of intended third parties in a contract. The 

said act does not abolish the doctrine altogether. As per section 1 of the 

act a person who is not a party to a contract but has been named in the 

contract for a benefit, can enforce his rights under such contract if the 

intention of the parties to the contract are clear and creating benefit for 

such person. The benefit can also be a protection or exclusion of a liability 

and the third party can avail a remedy as in breach of a contract. 

Over the years the s.1 of the above act had been applied in cases before 

the honorable courts such as in case of Nisshin Shipping Co Ltd v 

Cleaves & Co Ltd (2003) EWHC 2602 wherein Cleaves & Co Limited was 

a firm of chartering brokers. It acted as middleman for the deal between 

Nisshin Shipping Co Limited, the shipowner, and various charterers. 

Cleaves was not a party to any of contract. Nisshin expressly agreed to pay 

a commission to Cleaves. In each charter party was an agreement between 

Nisshin and the charterer to arbitrate disputes. Nisshin subsequently 

declined to pay the commissions to Cleaves. 

The court of Appeal held that Cleaves are entitled under s.1 of the CRTPA 

1999 to the unpaid commissions. 

 



In case of Avraamides v Colwill (2006) the Court of Appeal in considering 

the application of s.1(3) required the contract to be expressly identifying the 

third party, as per the facts the Avraamides contracted with the Bathroom 

Trading Company (BTC) to renovate/refurbish two bathrooms. Afterwards 

BTC was sold to Colwill and Martin. The contract to refurbish the 

bathrooms was in between Avraamides and BTC, therefore, Colwill was in 

Privity of contract. However, by a term in the contract of sale of BTC to 

Colwill and Martin, Colwill and Martin agreed to "…complete outstanding 

customer orders taking into account any deposits paid by customers as at 

31 March 2003…". Eventually, the refurbishment was not carried out to the 

Avraamides satisfaction. Since they had no contract with Colwill and Martin 

they tried to enforce their rights against Colwill and Martin under the 

Contracts (Rights of Third Parties) Act 1999. 

The Court held that the contract does not mention the third party by name 

and class (as required under s.1(3) of CRTPA 1999). Therefore, claim did 

not succeeded. 

 

 

 

The courts have been reluctant to prevent the application of the CRPTA 

1999 where there chain of contracts are involved. For instance in case of ; 

Leamthong International Lines Compnay Ltd v Artis and Others 

(No.2), [2005] 

 

The "Laemthong Glory" was voyage chartered under an amended form of 

sugar charterparty dated 8 December 2003. Clause 42 provided: 

"In the event of the Original Bills of lading not being available at discharge 

port on vessel's arrival, if so required by Charterers, Owners/Master to 

release the cargo to Receivers on receipt of Faxed letter of Indemnity. 

Such letter of Indemnity to be issued on Charterers head paper, wording in 



accordance with the usual P&I Club wording and signed by Charterers only 

always without a bank counter-signature". 

In common practise, the bills of lading would have been delivered to the 

receivers, who would present them to the owners to obtain delivery of the 

cargo. But before the vessel was due to arrive at its destination, the 

receivers sent a fax to the charterers stating that the original bills had not 

been received and required from them to issue a letter of indemnity under 

above clause 42 of the charterparty. The charterers asked the receivers to 

provide their own letter of indemnity first, which they did. The charterers 

then sent this, along with their letter of indemnity to the owners, and the 

master released the cargo. 

After this process, the vessel was arrested by the bank, which alleged that 

it held the original bills of lading and made a claim for the value of the 

cargo. 

The owners issued proceedings for a declaration that they were entitled to 

be indemnified in respect of any liability to the bank under both letters of 

indemnity. The receivers' letter was only addressed to the charterers, but 

the owners claimed they were entitled to enforce its terms under the 

Contract (Rights of Third Parties) Act 1999. 

 

The Court held that the provisions of a letter of indemnity (“LOI”) issued by 

receivers to voyage charterers requesting delivery of cargo without 

presentation of original bills of lading purported to confer a benefit on the 

shipowners in their capacity as the agents of the charterers for the purpose 

of delivering the cargo. Consequently, the owners were entitled to enforce 

the LOI in their own name pursuant to section 1(1) of the Contracts (Rights 

of Third Parties) Act 1999 (the “Act”) which allows a third party to enforce in 

his own right a term of a contract if the contract expressly provides that he 

may do so or if the term “purports to confer a benefit on him”. 

According to section 2 of the act if a person have benefit under a contract 

as per section 1 of the contract, his such benefit cannot be revoked without 



his consent, it also mentioned that how his such benefit could revoked from 

the contract, such his consent could be implied also. Further in addition to 

this the section 4 of the act does not bar the promisee to enforce his/her 

rights in relations to the terms of the contract, which indicates that the 

promisee wishes be upheld in the contract. 

Section 3 empowers the promisor in respect of claim by the third party. 

Wherein the promisor can take any defense as depending on the terms of 

the contract, considering being the claim is by the promisee. 

Section 5 of the act reduces the liability of the promisee in courts and 

tribunal in situation where the promisee have already fulfill any or part of 

the obligation to the third party. Section 6 deals with the exception to 

section1 of the act wherein it is been provided that  section 1 confers ; 

a.  no rights on a third party in the case of a contract on a bill of exchange, 

promissory note or other negotiable instrument. 

b. no rights on a third party in the case of any contract binding on a 

company and its members under section 14 of the M1Companies Act 1985. 

c. no rights on a third party in the case of any incorporation document of a 

limited liability partnership or any limited liability partnership agreement as 

defined in the Limited Liability Partnerships Regulations 2001 (S.I. No. 

2001/ ).] 

no right on a third party to enforce— 

(i)any term of a contract of employment against an employee, 

(ii)any term of a worker’s contract against a worker (including a home 

worker), or 

(iii)any term of a relevant contract against an agency worker. 

d. no rights on a third party in the case of— 

(i)a contract for the carriage of goods by sea, or 



(ii)a contract for the carriage of goods by rail or road, or for the carriage of 

cargo by air, which is subject to the rules of the appropriate international 

transport convention, except that a third party may in reliance on that 

section avail himself of an exclusion or limitation of liability in such a 

contract. 

Lastly, section 7 of the CRPTA 1999 provides that the promisor can limit 

his liability for negligence (except for death and personal injury) in the 

performance of his obligation to the third party. 

 

Third Parties Rights in Common Law  

As said earlier the act does not abolish the doctrine of Privity, but refine it 

for the parties rights, as per section 7(1) of the act the other available rights 

for the third parties will be intact and this act will not alter or abolish them. 

These rights are usually found in the common law (decisions of the courts). 

The Contract (Rights of Third Parties) Act, 1999 retains the promisee rights 

to enforce the terms of the contract and also incorporates that common law 

remedies will still be applied in addition to this statute, that means the rights 

of third parties in law are in addition to the rights of Promisee to enforce the 

same contract. The Courts in some areas have also recognized such rights 

where the contract confer rights on third party following are some case laws 

indicating the point ; 

 

Jackson v Horizon Holidays (1975) 

Mr Jackson booked a holiday trip for himself and his family through Horizon 

Holidays Ltd to the Brown Beach Hotel, Hendala Point, in Ceylon (now Sri 

Lanka). He paid £1200 in total. After reaching the destination the facilities 

were substandard, and not at all as promised. As Lord Denning MR 

recounted, 

“ they were greatly disappointed. Their room had not got a connecting 

door with the room for the children at all. The room for the children was 



mildewed - black with mildew, at the bottom. There was fungus growing on 

the walls The toilet was stained. The shower was dirty. There was no bath. 

They could not let the children sleep in it. So for the first three days they 

had all the family in one room. The two children were put into one of the 

single beds and the two adults in the other single bed. After the first three 

days they were moved into what was said to be one of the best suites in 

the hotel. Even then, they had to put the children in to sleep in the sitting 

room and the parents in the bedroom. There was dirty linen upon the bed. 

There was no private bath but only a shower; no mini-golf course; no 

swimming pool, no beauty saloon, no hairdressers' saloon. Worst of all was 

the cooking. There was no choice of dishes. On some occasions, however, 

curry was served as an alternative to the main dish. They found the food 

very distasteful. It appeared to be cooked in coconut oil. There was a 

pervasive taste because of its manner of cooking. They were so 

uncomfortable at Brown's Hotel, that after a fortnight they moved to the 

Pegasus Reef Hotel. ” 

Initially the court allowed only the damages for distrees suffered by the Mr. 

Jackson. Mr Jackson appealed for extra losses suffered by his wife and 

children. Lord Denning MR held that Mr Jackson could recover damages of 

£600 for defective performance and £500 for disappointment or ‘mental 

distress’ for himself and his family. 

 

The courts have also recognize rights in a situation for seller who contracts 

with buyer and send goods through a carrier, the seller according to the 

case of Albazero recover damages from the carrier (from who the buyer 

and seller have no contract and is just facilitator) on behalf of the buyer. 

Lets read the case below for more understanding on the point ; 

 

The Albazero (1977) 

The title of the case was Albacruz v Ship (The Albazero), [1977] A.C. 774, 

it is commonly famous as The Albazero (1977). 



Sellers send the goods (crude oil loaded at La Salina, Vensvella for 

carriage to Antwerp) on their own vessel called The Albacruz, a sister ship 

to The Albazero, which was a time chartered for five years (the sellers 

obtained for 5 years to use) from Shippers. A bill of lading was issued.. 

During the voyage The Albacruz and its goods sank and were totally lost 

due to the negligence of the charterparty (A charter party is the contract 

between the owner of a vessel and the charterer for the use of a vessel, 

which were the seller in this case). 

At the time of the loss of the goods the bill of lading had been posted to the 

buyers but had not been received by them. (The Court of Appeal held that 

property had passed to the buyers on posting of the bill, and this view was 

upheld in the House of Lords). 

The shippers due to legal complexity at one side (time barred), decided to 

sue, in their own right but on behalf of the buyers, on the charterparty.  

The court held that as due to posting of the bill of lading the property has 

been passed to the buyers, the shippers can recover nominal damages on 

the charterparty, being the fact that they were third party. 

 

 

In later development the courts extended the application of the The 

Labazero rule in case of Linded Garden Trust v Lenesta Sludge (1993), 

according to it if the subject matter of the contract is acquired by the third 

party which is in obligation of the promisor than the promisee could enforce 

the rights of the third party.  

Linded Garden Trust v Lenesta Sludge (1993) 

The lessee of a building used a standard form contract to hire Lenesta to 

remove asbestos (property killer). Clause 17(1) said "The employer shall 

not without written consent of the contractor assign this contract." Beside 

the said term Lenesta higher another firm to do the work. More asbestos 

was soon found, and a third firm was also contracted. Thereafter lease was 



assigned to Linden Gardens (building was sold). Linden Gardens sued the 

contractors for negligence and breach of contract as lessee assigned its 

right of action to Linden Gardens. 

 

The court decided in favour of Linden Gardens. 

 

However, lately in the year 2000 the scope of rights of third parties in 

common law has been limited by the House Lords in decision of  ; 

 

Panatown v Alfred McAlpine Construction Ltd (2000) 

Panatown was subsidiary company of the Unex Group. The Unex Group 

owned land in Cambridge, England, through another subsidiary company in 

the group, Unex Investment Properties Ltd ('UIPL'). Unex wanted to 

develop this land. Instead of UIPL entering into the construction contract, 

Panatown entered into it with McAlpine to build an office building on UIPL's 

land. McAlpine, under the terms of the contract, executed a duty of care 

deed ('DCD') in favour of UIPL.  

Later, Both Panatown and McAlpine agreed that the building is not made 

upto the satisfaction and is dangerous enough to be rebuild. The Panatown 

claim damages in millions of pounds. 

McAlpine denied any breach of contract whereby arbitration proceedings 

were started. In the arbitration McAlpine sought a preliminary award that 

Panatown was not entitled to recover substantial damages under the 

building contract on the ground that Panatown did not own the building and 

hence did not suffer any loss. (McAlpine's argument was that UIPL may 

have suffered loss as the building owner but Panatown did not. The loss 

Panatown was claiming in the arbitration was UIPL's loss.) In the Appeal in 

House of Lords the court decided in favour of the McAlpine. 

 



 

 

 

 

The Contractual Capacity 

Both natural and legal person have the capacity to contract. Legal person 
includes companies incorporated in law. As per natural person any one can 
make a contract if he/she is not a minor, mentally disorder (lunatic), drunk 
and a person unable to understand the consequences of the act. In legal 
person unincorporated associations, corporations (The Crown) and Public 
Authorities cannot make a contract. Further, legal person (Companies) 
cannot contract on those matters which had not been incorporated in their 
memorandum of association.  

The case of  Ashbury Railway Carriage and Iron Co Ltd v Riche (1875) 
is relevant. Where company was objected to deal in railways carriages. But 
advanced loan in Belgium. The House of Lords held that the company can 
only deal in the objects as stated in memorandum anything done beyond 
that would be ultra vires. Under the following lines contract by minors has 
been discussed in detail, as it has more academic and practical importance 
than other categories. 

 

Contracts by Minors 

Minors are young persons under the age of 18. The minor age is 
determined by section 1 of the Family Law Reform Act, 1969, which 
reduces the minor age from 21 to 18. Minors have not same capacity to 
enter into a contract as an full adult.  As per common law the contracts 
made by minors are voidable at the will of minor, as same can contract in 
some exceptions secured by law. Voidable contracts are those contracts 
which exists but give a party right to rescind/set-aside. The minor can end 
the contract before gaining the age of 18, but it has to be the point of 
argument that it would give opposite party some defenses. Under the 
following lines I have mentioned some of the areas of law where minors 



can contract due to its need, as for the protection of their legal interest and 
life, for instance the minors have to buy a product from a shop for maintain 
his life, he has to get education etc.  

 

Sales of Goods 

Section 3 of the Sales Goods Act, 1979 provides that where necessaries 
(goods) are delivered to minor, person of abnormal mental capacity and 
drunken person, they have to pay for its price. According to this section the 
law provide capacity to minors to contract as the legal system has to 
secure the other parties dealing with minor. The law cover here the goods 
of necessary which has to be elaborated and must not be confused with 
other factors. To understand necessaries of life read the case as follows; 

In case of Nash v Inman (1908), the Nash agreed to provide Inman (who 
was a Cambridge University undergraduate student) 11 fancy waistcoats. 
Inman was a minor has been sufficiently provided with good clothes by his 
father. When Nash demanded for money, the Inman replied he lacked the 
capacity to contract and is not liable to pay. The court (Privy Council) 
provided that the transaction was not of ‘necessary’ as the Inman had 
already clothes and minor contract can only be enforced in  case of 
necessary products which maintains the life. Therefore, no contract.  

Further, in case of Peter v Flemings (1840), the court regarded gold chain 
and watch as necessary for a rich class minor who was son of a MP to 
maintain his status and order to pay obey the contract. This case also refer 
to the conditions of life. And also proved that neccesiy does not mean only 
necessity. 

You need to remember that even the contracts is of necessary but it can 
still be unenforceable if it is not in the beneficial interest of the  minor or the 
terms of the contract are too onerous or due to unfair terms. This was held 
in case of Fawcett v Smethurst (1914). A minor hired a car for the 
transport of his luggage, which was  necessary. The car was damaged in 
accident and the term of the contract provides that the minor would be held 
liable for any damage to the car in any circumstances. The Court held that 
the term was not in beneficial interests of the minor, therefore, 
unenforceable. 



 

 

 

Training Employment Contracts 

Minors due to their early years of age (15-18) had to get involved in training 
education and most of them do apprenticeship. Therefore, in this area the 
law has secured the rights of the employer and the minor too. The minors 
are bound by the contract of service and same can be enforced against 
them. The service contract generally should be beneficial to the minors 
interests. Consider the case of Roberts v Gray (1913), where the court 
held liable a minor for not performing a contract of service, as the minor 
was engaged for a tour with a professional billiard player and he did not 
performed his service after agreement.  

Consider the case of Doyle v White City Stadium (1935), where a minor 
being a professional boxer contract for a boxing match with British Boxing 
Board of Control. The conditional term of the contract exempted the 
payment for the match if the said minor is disqualified before match. He did 
and matter went to court. The court held that the contract was for clean 
boxing with benefit of proficiency, therefore, binding. 

Further, in regard to property contracts section 3 of the Minors Act, 1987 
applies, according to it the minor has to return the property to an adult 
acquired under a contract where a justification occurs. The Law provides 
that it is upto the court to justify that, if any such situation arises.  

 

In Stock v Wilson (1913), a minor purchased furniture from the plaintiffs by 
misrepresenting that he was of not minor age. The said minor sold the part 
of it for 30 pounds. The court held the minor liable to pay back 30 pounds. 
A minor will be denied equitable relief and age exception where he has 
acted in misrepresentation and would be require to restore the property in 
his possession. 

 



 

 

 

 

Key Points To Remember 

The Courts of England and Wales have defined Consideration as some 
right, profit, interest or benefit for a party or third party2, this is something 
which we deal in our daily life, you go to a shop and purchase a drink, the 1 
GBP you pay for the drink is consideration (1 GBP is the consideration). 

For a valid consideration you must look into the following factors ; 

Consideration must be sufficient but need not be adequate 

Existing Obligations as good Consideration 

Consideration must not be past 

Promissory estopple deals in cases where the exiting contract is modified 
due to change of circumstances of one party or both parties, and leads to a 
new contract, the party which promise to not to enforce its legal rights 
cannot later on enforce it (The concept what stops him legally is 
Promissory Estoppel). 

If an offer is made in such a way that it would becomes binding as soon it is 
accepted than it is presumed that it was intended to create legal relations, 
an example is unilateral contracts and case you can quote here is Carlill vs 
Carbolic Smoke Ball Company, which is of a commercial nature, therefore, 
commercial nature agreements are made to create legal relations. The test 
here to examine the agreements which are not written in commercial 
transactions as the written agreements created undoubted legal relations. 

                                                           
2
 Currie v Misa (1875) LR 10 Exch 153 at 162, Ex Ch (affd sub nom Misa v Currie (1876) 1 App Cas 554); Fleming v Bank of New Zealand [1900] 

AC 577 at 586, PC; and see Edgeware Highway Board v Harrow District Gas Co (1874) LR 10 QB 92; Williamson v Clements (1809) 1 Taunt 523. If 
the consideration is illegal or immoral, the contract is void: see Shackell v Rosier (1836) 2 Bing NC 634; and 'Void and Illegal Contracts 



In agreements of a domestic nature the courts have taken different views in 
numerous circumstances, for example the promises/agreements between 
husband and wife are generally considered to not to create legal relations. 

It would be a parameter if you can see in a transactions that the parties are 
not in family relation, that means excluding the option of natural love and 
affection, beside this the contract would be intended to make legal 
relations. In commercial nature contracts the concept is to gain some 
business and eventually to earn money, therefore, you must remember that 
these contracts are made to fulfill and expected to be fulfilled by all parties, 
hence create legal relations. 

A contract not certain in its term would be difficult to enforce in a court of 
law, as the term which has not been agreed is not binding. Therefore, there 
must be certainty and acceptance of all the terms by each party to the 
agreement to lawfully convert it to a contract. 

By Privity of Contract we mean that the contract creates rights and 
obligation on such persons who are actually parties to it whether in shape 
of legal person, parties or agents, no other person have rights under such 
contract and such third parties cannot enforce or be enforced under a 
particular contract. 

Both natural and legal person have the capacity to contract. Legal person 
includes companies incorporated in law. As per natural person any one can 
make a contract if he/she is not a minor, mentally disorder (lunatic), drunk 
and a person unable to understand the consequences of the act. In legal 
person unincorporated associations, corporations (The Crown) and Public 
Authorities cannot make a contract. Further, legal person (Companies) 
cannot contract on those matters which had not been incorporated in their 
memorandum of association.  

 

By this stage you must Understand ; 

What is Consideration, Privity, Certainty and Contractual Capacity. 

 

 



Multiple Choice Questions Practice ; 
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